THIS RESCISSION AGREEMENT AND MUTUAL RELEASE (“Rescission™) is
made and entered into as of February 1, 2017, by and among CITY OF FLORESVILLE,
TEXAS, a Texas Home Rule Municipality (“City”), and HEARTLAND PARK AND
RECREATION, LLC., a Texas Limited Liability Corporation (“Heartland”). City and
Heartland may be referred to herein as the “Parties™ collectively or a “Party” individually.

RECITALS

WHEREAS, City and Heartland are nominally parties to that certain Construction
Agreement, dated October 7, 2016 (“Agreement”), pursuant to which Heartland assumed
certain responsibilities for construction of a park project for the City in exchange for
monetary compensation in the amount of $2,222,300.00;

WHEREAS, on September 22, 2016 the City by City Council action authorized a
plan as set forth in the attachments included with the Agreement (“Park Plan”), but there is a
potential misunderstanding regarding the issuance of specific authorization for entering into
a contract with Heartland to begin construction. In addition, fund availability due to timing
of receipt of monies to be dedicated to construction was inadequate pursuant to the laws of

the state of Texas;

WHEREAS, the parties now desire to unwind and rescind the transactions
referenced in the above Agreement and any other agreements between the Parties relating to
the Park Plan due to, among other reasons, certain necessities to be in compliance with state
law and specific approvals for appropriation of funds; and '

WHEREAS, to accomplish the unwinding of the Agreement the Parties execute this
Rescission subject to the conditions set forth below.

NOW, THEREFORE, the Parties hereby agree as follows:
1. RESCISSION OF AGREEMENT
On the terms and subject to the conditions of this Rescission, the Parties hereby

agree to a mutual release of the Agreement, and all other agreements executed prior to the
date of execution of this Rescission, between the Parties as such may relate to construction

of the Park Plan.

2. MUTUAL REPRESENTATIONS AND WARRANTIES; COVENANTS

Each party represents and warrants to the other party that:
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2.1  Authorization. All corporate or government action on the part of the
respective party and its nominees, officers, directors and shareholders necessary for the
authorization, execution and delivery of this Agreement and the performance of all
obligations of the respective party hereunder has been taken. This Agreement constitutes a
valid and legally binding obligation of the parties, enforceable in accordance with its

respective terms.

2.2 Agreement Not in Contravention. Neither the execution and delivery of this
Agreement, nor the consummation of the transactions provided for herein will (i) result in
the material breach of or constitute a material default or give rise to any right of termination,
cancellation or acceleration under any of the terms, conditions, or provisions of any lease,
license, promissory note, contract, agreement, mortgage, deed of trust or other instrument or
document to which each of the parties is a party, or (ii) violate any order, writ, injunction,
decree, law, statute, rule or regulation applicable to any of the Parties.

2.3 Information and Statements. No representation or warranty made by or on
behalf of the parties with respect to the terms of this Rescission contains any untrue
statement of a material fact or omits to state a material fact necessary in order to make the
statements so made, in light of the circumstances under which they are made, not

misleading.

3. MUTUAL RELEASE

3.1 Each Party on behalf of itself and its respective partners, agents, assigns,
heirs, officers, directors, employees executors, and attorneys (“Affiliates™) hereby forever
and finally releases, relieves, acquits, absolves and discharges the other party and their
Affiliates from any and all losses, claims, debts, liabilities, demands, obligations, promises,
acts, omissions, agreements, costs and expenses, damages, injuries, suits, actions and causes
of action, of whatever kind or nature, whether known or unknown, suspected or
unsuspected, contingent or fixed, that they may have against the other party and their
Affiliates, including without limitation claims for indemnification, based upon, related to, or
by reason of any matter, cause, fact, act or omission occurring or arising at any moment out

of the Agreement.

3.2  Each Party acknowledges that this mutual release does not constitute any
admission of liability whatsoever on the part of any of the undersigned.

3.3 Each Party represents and warrants that there has been no assignment or
transfer of or giving of a security interest in or encumbrance upon any interest in any claim
which it or its Affiliates may have against any other Party. Each of the Parties further
represents that such Party: (i) has carefully read this Rescission; (ii) knows the contents of
this Rescission; (iii) has had the advice of counsel of such Party’s choosing in connection
with the subject matter hereof, and the advice thereof is reflected in the provisions of this
Rescission; and (iv) has not been influenced to any extent whatsoever in doing so by any
other Party or by any other person or entity, except for those representations, statements and
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promises expressly set forth herein.
4. REQUIREMENTS FOR RESCISSION TO BE EFFECTIVE

4.1  This Rescission shall become effective when: (1) this Rescission is executed
and delivered to all of the parties hereto, (2) a contract for the construction of Phase 1 of the
Park Plan with an effective date of September 22, 2016, and substantially similar to that
attached as Exhibit A hereto, is executed and delivered to all Parties, and (3) a contract for
the construction of Phase 2 of the Park Plan with an effective date of January 4, 2017, and
substantially similar to that attached as Exhibit B hereto, is executed and delivered to all

Parties.
5. INDEMNIFICATION

Each party shall defend, indemnify, and hold the other harmless from and against any and
all losses, damages, liabilities and expenses (including penalties and attorneys’ fees) which
are incurred or suffered by or imposed upon the other party arising out of or relating to (i)
any failure or breach by the party to perform any of its covenants, agreements or obligations
under this Agreement, or (ii) any inaccuracy or incompleteness of any of the representations
and warranties of the party contained in' this Agreement or in any Exhibit delivered in
connection with this Agreement.

6. MISCELLANEOUS

6.1 Counterparts. This Rescission may be executed in any number of
counterparts, including facsimiles thereof, each of which shall be an original, but such
counterparts together shall constitute one and the same instrument.

6.2  Entire Agreement. Unless otherwise specifically agreed in writing, this
Rescission represents the entire understanding of the parties with reference to the
transactions set forth herein and supersede all prior warranties, understandings and
agreements heretofore made by the parties, and neither this Rescission nor any provisions
hereof may be amended, waived, modified or discharged except by an agreement in writing
signed by the party against whom the enforcement of any amendment, waiver, change or

discharge is sought.

6.3  Specific Performance. The parties agree that irreparable damage would
occur in the event any provision of this Rescission was not performed in accordance with
the terms thereof and that a Party seeking enforcement of this Rescission shall be entitled to
specific performance of the terms hereof, in addition to any other remedy at law or equity.

6.4  Assignment of Agreement. This Rescission shall be binding upon and inure
to the benefit of the Parties hereto and their respective heirs, successors and assigns. No
Party may assign either this Rescission or any of its rights, interests or obligations hereunder
without the prior written approval of the other Party.
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6.5 Governing Law and Attorneys ’ Fees. This Rescission shall be governed by
and construed in accordance with the laws of the State of Texas with venue agreed upon as
Wilson County, Texas. In the event of any action at law or suit in equity in relation to this
Rescission or other instrument or agreement required hereunder, the prevailing party in such
action or suit shall be entitled to receive its or his attorneys’ fees and all other costs and

expenses of such action or suit.

6.6  Further Action. In case at any time after the execution date of this Rescission
any further action is necessary or desirable to catry out the purposes of this Rescission the
appropriate person or persons shall take such action as promptly as practicable and

authorized by law.

6.7  Severability. Any term or provision of this Rescission that is invalid or
unenforceable in any situation in any jurisdiction shall not affect the validity or
enforceability of the remaining terms and provisions hereof or the validity or enforceability
of the offending term or provision in any other situation or in any other jurisdiction.

[Signature Page Follows.]
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IN WITNESS WHEREOF, the parties hereto have caused this Rescissionto be
executed and effective as of the day and year first above written.

CITY OF FLORESVILLE, TEXAS

o (st ool Do

Mayor Cecelia Gonzalez-Dippel

Date: Q/C7 /9’0/7

ATTEST

Monica Cordova, City Secretary

ACTION BY THE CITY COUNCIL

Upon motion duly made pursuant to Agenda Item 6.b by Councilperson Nissen,
seconded by Councilperson Jimenez, the public record does duly reflect that Agenda Item 6.b
authorized the execution of this Rescission and associated documents as approved by a vote of

5 in favor, 0 opposed, 0 abstaining, and 0 absent on January 26, 2017.

(psstis oyl 2prid

Mayor Cecelia Gonzalez-Dippel

Date: 9,/9 /9‘0/7

ATTEST: "
%/} INAL L QJ\CLV 2

Monica Cordova, City Secretary
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RECREATION,

By:

Print Name: M—

Title: C)EN(S’?—"L Mvo.vh Lo~

Date: ,2"/ 4/’2/017

STATE OF TEXAS §
§
COUNTY OF \A) c\ SN §

Before me, the undersigned authority in and for \)\) ) \ SonN County, Texas, on
this day personally appeared SGRN\ %?QNCER— , known to me to be the person and
officer whose name is subscribed to the foregoing instrument and acknowledged to me

that he is the \Senera) N\quﬁf& of Heartland Park & Recreation, LLC, and that

he is authorized by said legal entity to execute the foregoing instrument as the act of

such corporation for the purposes and consideration therein expressed, and in the capacity

therein stated.

Given under my hand and seal of office, this the q day of FC\D Ruo U_\)
(‘ N\

AR

. BRENDAMARIE PAWLIK
%t NOTARY PUBLIC Notary Public in and fox-the State of Texas
fos  STATE OF TEXAS

* My Comm. Exp. 10-27-2018

ADAND AN
°
A
Teceel

o - L

. %

. oy -
wANe
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Park & Recreation, LLC

CONSTRUCTION AGREEMENT

This construction Agreement (“Agreement”) is entered into effective January 4, 2017,

(“Effective Date”), by and between Heartland Park & Recreation, LLC, (“Contractor”), and the
City of Floresville, Texas (“City”), for the construction of certain improvements described in
Exhibit “A” attached hereto (City of Floresville Athletic Park - EDC Project or (“Project”). For
convenience, Contractor and City may hereinafter be referred to collectively as “parties”, and
individually as a “party”.

For and in consideration of the mutual promises contained herein, and for other good and

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties agree as follows:

A.

Employment of Contractor and Scope of the Work.

L. City agrees to engage Contractor and Contractor hereby agrees to perform the
work and services consisting of the construction of the City of Floresville Athletic
Park - EDC Project, in accordance with the bid/quote of Heartland Park and
Recreation, LLC, attached hereto as Exhibit “A”.

Contract Documents.

1. The Contract Documents consist of this Agreement and following exhibits

attached hereto:

1. Exhibit A - Heartland Park & Recreation, LLC, spreadsheet for the City of
Floresville Athletic Park Project - EDC;

il. Exhibit B - Site Plan by Hayes Engineering, Inc.;

iii. Exhibit C - Heartland Park & Recreation, LLC, Project Inspection Form
(sample);

iv. Exhibit D - Heartland Park & Recreation, LLC, Invoice (sample);

V. Exhibit E - Heartland Park & Recreation, LLC, Conditional Waiver and
Release Upon Progress Payment (sample); and

vi. Exhibit F - Conditional Waiver and Release Upon Final Payment
(sample).

Time for Completion

1. The work to be performed under this Contract shall be commenced on or before
January 4, 2017, and shall be substantially completed on or before August 31,
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Floresville, Texas Page 1 of 11



2017, (“Date of Substantial Completion™). Time is of the essence for all
deadlines stated in this Contract. For purposes of this Agreement, the term
“substantially complete” shall mean that the improvements and facilities are
ready to be used for their intended purpose, save and except for minor items to be
addressed by Contractor on the City inspector’s “punch list” which must be
addressed prior to final approval and acceptance of the Project by the City.

Subject to Section H.10., Contractor acknowledges and agrees that it shall be
liable to City in an amount equal to the sum of $100.00 per day for each day that
the Project is not complete by the Date of Substantial Completion. Contractor
further agrees that any damages incurred by City as a result of Contractor’s delay
are not easily calculable and that this liquidated damages amount does not
constitute a penalty, but rather constitutes a fair and reasonable estimate of the
City’s actual damages resulting from Contractor’s unreasonable delay.

D. Contract Price

The Contract price shall be the sum of $1,222,300.00 as evidenced by Exhibit A
attached hereto, and shall not exceed such price without prior authorization in the
form of a valid change order executed in accordance with Section E of this
Agreement.

E. Change in the Work

1.

Floresville, Texas

Neither the scope of the work, the Date of Substantial Completion nor the
Contract Price under this Agreement may be modified by Contractor without the
consent of the City. The City’s consent may only be given by the execution of one
or more change orders. To be valid, a change order must be in writing, must
specify the specific change requested, (e.g., materials, specifications, contract
price, etc.), must itemize the additional cost associated with such requested
change, and must be signed by an authorized City representative. If a change
order is requested to modify the Date of Substantial Completion, the change order
must specify the reason for the delay.

The City may request that Contractor perform additional work outside the scope
of this Agreement, in accordance with applicable law, but Contractor is under no
obligation to grant such request if the City and Contractor cannot reach an
agreement as to the amount of additional compensation that would be required to
perform the additional work. This change must be set forth in a change order
executed in conformance with this Section E.

The City may request in writing that Contractor perform less work than what is
required by this Agreement, and, in such case, the Contractor and the City shall
agree to reduce the Contract Price in accordance with the reduction of work
requested. This change must be set forth in a change order executed in
conformance with this Section E.
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F. Construction Management.

1.

The City and Contractor shall each designate a representative to be the primary
contact for all issues related to the Project. The City’s representative or his
designee shall have a right to inspect the Project at all times. However, neither
the City’s inspector nor the City shall have any liability for failing to identify
defects in the work or services performed by Contractor. The City may issue a
Stop Work Order if the City’s inspector determines that the work or services
performed by Contractor do not comply with the requirements of applicable law
or any of the Contract Documents. The City shall not be required to make any
further payment to Contractor under this Agreement until such defects are
remediated by Contractor to the City’s satisfaction.

G. Compensation and Method of Payment

1.

Floresville, Texas

The designated representatives of the parties shall meet at a minimum of once per
month, but no more than two times per month to determine the percentage of the
work performed by Contractor for payment to the Contractor. The representatives
shall then complete and sign the Project Inspection Form attached hereto as
Exhibit “C”.

Contractor shall then submit to the City an Invoice in a form substantially similar
to the form attached hereto as Exhibit “D”. The Invoice shall identify the
percentage of the work completed by contractor (based on the most recently
signed Project Inspection Form) and the amount due to Contractor, which shall
equal the product of the percentage of completion and the Contract Price. The
Invoice shall be accompanied by a signed and notarized Conditional Waiver &
Release on Progress Payment on a form substantially similar to the form attached
hereto as Exhibit,”E”.

The City shall pay the amount due to Contractor within 10 days from the date of
the City’s receipt of the Invoice.

The City may withhold payment to Contractor in the event that the City is notified
by a subcontractor or supplier that the subcontractor or supplier has not been paid
by Contractor. Such payment may be withheld until such time as Contractor
supplies sufficient evidence (e.g., releases or waivers signed by the subcontractor
or supplier) to City that the problem has been rectified.

After the Date of Substantial Completion, as determined by the City’s inspector,
the City shall release the final payment to Contractor upon completion of the
following:

i. City’s receipt of a final Invoice and Conditional Waiver & Release Upon
Final Payment form (attached hereto as Exhibit “F”) confirming that all
bills for labor and materials have been paid and that no liens were filed on
the Project;
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ii. The Contractor’s completion of any items listed on the City’s inspector’s
punch list (to be given to Contractor on the Date of Substantial
Completion); and

iii. The City’s acceptance of the Project, which acceptance shall not be
unreasonably delayed or withheld.

H. Contractor’s Rights, Duties and Warranties -

1.

Floresville, Texas

Contractor warrants and represents that:

i. the materials and equipment furnished under this Agreement will be of
good quality and new unless the contract Documents require or permit
otherwise;

il. Contractor shall perform the work in a good and workmanlike manner,

continuously and diligently in accordance with generally accepted
standards of construction practice for construction of projects similar to
the Project, except to the extent the Contract Documents expressly
specify a higher degree of finish or workmanship, in which case the
standard shall be the higher standard; and

iii. the work will conform to the requirements of the contract Documents and
will be free from defects, except for those inherent in the quality of the
work the contract Documents require or permit.

Contractor further warrants and represents to City that:

i it has all personnel required in performing the work under this Agreement;

ii. all of the services required hereunder will be performed by Contractor or
under Contractor’s supervision; and

iii. that all personnel engaged in the work shall be qualified to perform such
work.

Contractor shall furnish, at the Contractor’s own cost and expense, all of the
materials, supplies, machinery, equipment, tools, superintendence, labor (either
directly or through subcontractors), insurance and other accessories and services
as may be necessary in order to complete the Project in accordance with the
Contract Documents.

Contractor shall at all times keep the jobsite free from all disposable material,
debris and rubbish as is practicable and shall remove same from any portion of
the jobsite when it becomes objectionable or when it interferes with the progress
of the work.

During the construction, Contractor shall not damage improvements on any
private or public property, including the jobsite. In the event Contractor damages
such property, Contractor shall, at its own expense, immediately and fully restore
such property to the condition existing prior to the damage.

Upon completion of the Work, Contractor shall remove from the jobsite all,
materials, tools and equipment belonging to Contractor and restore the jobsite to
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10.

an appearance and condition as specified in the Contract Documents or, if none is
specified, to an appearance and condition acceptable to the City.

Contractor shall have on the jobsite at all time, as its agent, a competent
superintendent capable of reading and thoroughly understanding the Contract
Documents, and who is thoroughly experienced in the type of work being
performed. The Superintendent shall have full authority to execute orders or
directions and to promptly supply such materials, equipment, tools, labor and
incidentals as may be required to complete the Project

The Contractor shall be responsible for all work performed by any subcontractors
in accordance with Section 2251.022 of the Texas Government Code.

Contractor may suspend work on the Project in the event Contractor has
complied with the proper procedures for procuring payment (as set forth in
Section G) and the City does not timely pay Contractor in accordance with
Section G. Should the City’s failure to pay Contractor for a period in excess of 30
days from the date payment is due, Contractor may declare the City to be in
material breach of this Agreement and exercise its rights under Section N. of this
Agreement.

Contractor’s timely performance under this Agreement may be excused for acts
of God, by an act or neglect of the City or of an employee of the City, or of a
separate contractor employed by the City; or by changes ordered in the Project;
or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or
other causes not reasonably within Contractor’s control; or by delay authorized by
the City pending mediation and arbitration. The date of Substantial Completion
shall be extended by change order for the number of days the project is delayed
pursuant to this paragraph, but not otherwise, and no penalty will be assessed to
contractor as long as the work to be performed under this contract shall be
substantially completed on or before the extended Date of Substantial
Completion. However, Contractor must still submit change orders requesting
extensions of time in accordance with Section E. of this Agreement.

L INDEMNITY.

1.

Floresville, Texas

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR
SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND THE CITY,
AND ALL OF ITS OFFICERS, DIRECTORS, AGENTS AND
EMPLOYEES, FROM AND AGAINST ALL CLAIMS, DAMAGES,
LOSSES AND EXPENSES, INCLUDING, BUT NOT LIMITED TO,
ATTORNEYS FEES, ARISING OUT OF OR RESULTING FROM
BODILY INJURY OR DEATH OF ANY PERSON, OR PROPERTY
DAMAGE, INCLUDING LOSS OF USE OF PROPERTY, ARISING OR
ALLEGED TO ARISE OUT OF OR IN ANY WAY RELATED TO THIS
CONTRACT OR OTHER ACTIVITIES OF CONTRACTOR, BUT ONLY
TO THE EXTENT CAUSED IN WHOLE OR IN PART BY ANY ACT OR
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OMISSION OF CONTRACTOR OR ANYONE DIRECTLY OR
INDIRECTLY EMPLOYED BY CONTRACTOR OR ANYONE FOR
WHOSE ACTS CONTRACTOR MAY BE LIABLE.

J. Insurance

1. Contractor agrees to maintain insurance for comprehensive general liability,
automobile liability insurance, and worker’s compensation during the term of this
Agreement in the amounts not less than those set forth below and meeting the
following requirement:

i Commercial General Liability Insurance at minimum combined single
limits of $500,000.00 per occurrence and $1,000,000.00 general aggregate
for Bodily injury and Property Damage.

ii. Workers Compensation Insurance at statutory limits, including employers
liability coverage at minimum limits of $50,000.00 by disease aggregate,
$100,000.00 by disease - per occurrence, $100,000.00 per occurrence -
each accident.

iii. Commercial Automobile Liability Insurance at minimum combined single
limits of $1,000,000.00 per occurrence for bodily injury and property
damage, including non-owned and hired car coverage.

2. All such policies shall contain a waiver of subrogation rights against the City, and
Contractor shall, prior to the commencement of the work, furnish the City with a
valid Certificate of Insurance covering all workers and subcontractors, which
shall name the City as an additional insured, which will be provided.

K. Subcontractors

1. Contractor shall solicit bids from local subcontractors and service providers
where possible, provided that the City reserves the right to object to any
subcontractor that the City deems, in its sole discretion, to be objectionable. Prior
to commencing the work, contractor shall submit a list of subcontractors that
Contractor intends to retain to work on the Project. Contractor shall not utilize
any objectionable subcontractor on the Project.

L. Dispute Resolution

1. The parties agree to use reasonable efforts to resolve any and all disputes
regarding the subject matter of this Agreement without resorting to litigation. If a
dispute should arise regarding any aspect of this Agreement, the parties agree to
meet informally to discuss the possible solutions to the dispute. Should the
informal meeting fail to resolve the dispute, the parties may resort to litigation in
a court of competent jurisdiction.

M. Additional Terms - TIPS - Meeting Bid Requirements
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The City shall issue to Contractor purchase orders for the Project totaling the
entire amount of the Contract Price and reflecting the same as the line item
bid/quote provided by Contractor to the City, which shall state on each purchase
order TIPS Purchase/Transaction. Contractor shall submit all documentation to
and through TIPS to satisfy all bid requirements as outlined by the guidelines of
the State of Texas.

N. Termination of Agreement.

1.

If, for any reason, Contractor shall fail to fulfill in timely and proper manner its
obligation under this Agreement, City shall thereupon have the right to terminate
this Agreement by giving written notice to the Contractor of such termination by
certified mail, return receipt requested, at the address specified below which shall
specifying the effective date thereof, which notice must be delivered to
Contractor at least three days before the effective date of such termination.

In the event City shall fail to pay Contractor in accordance Section G. or H.9.,
Contractor may terminate this Agreement by providing the City with written
notice of such termination by certified mail, return receipt requested, at the
address specified below.

Upon the City’s termination pursuant to this Section N., Contractor shall
immediately begin taking any necessary steps to cease work and leave the jobsite.
Contractor shall be entitled to payment of such amounts as shall compensate
Contractor for the services satisfactorily performed on or before the termination
date in accordance with this Agreement. The City shall not be required to
reimburse Contractor for any services performed or expenses incurred after notice
of termination has been received by Contractor.

In the event this Agreement is terminated by either party as a result of the
material breach of this Agreement by the other party, the non-breaching party
may elect to file suit in a court of competent jurisdiction and recover its actual,
but not consequential, damages from the breaching party.

0. Miscellaneous Provisions

Floresville, Texas

City Not Obligated to Third Parties
City shall not be obligated or liable hereunder to any party other than Contractor,
including, but not limited to, subcontractors and members of the public.

When Rights and Remedies Not Waive.

In no event shall the making by City of any payment to Contractor constitute or
be construed as a waiver by City of any breach of covenant or any default which
may exist on the part of Contractor, and the making of any such payment by City
while any such breach or default shall exist in no way impairs or prejudices any
right or remedy available to City in respect to such breach or default.
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Floresville, Texas

Assignability
Contractor may not assign, convey or transfer its interest, rights and duties under

this Agreement without the prior written consent of City.

Notices

Any notices, bills, invoices, or reports required by this Agreement shall be
sufficient if sent by the parties in the United States mail, postage paid, return
receipt requested or via overnight delivery service, to the addresses noted below
and shall be effective upon receipt if mailed to:

IF TO CITY:

City of Floresville
1120 D Street
Floresville, TX 78114

IF TO CONTRACTOR:

Heartland Park & Recreation, LLC
Attn: Mike Spencer

P.O. Box 505

White Oak, Texas 75693

Either party may change the address and contact information stated in this
paragraph by providing notice to the other party in accordance with this section.

Independent Contractor
Contractor is an independent contractor under this Agreement and shall not under
any circumstances be considered an employee of the City.

Severability
If any of the terms or provisions of this Agreement are held for any reason to be

invalid, void, illegal or unenforceable as a matter of law, the remainder of the
Agreement shall remain in full force and effect and shall not be impaired, affected
or invalided by such holding.

Amendment
The Contract Documents may not be amended or altered except by a written
document signed by both parties.

Authority to Execute
The parties hereby warrant and represent that the undersigned person or persons
are properly authorized to execute this Agreement on behalf of the parties.

Governing Law/Venue
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This Agreement shall be governed by and construed in accordance with the laws
of the State of Texas. Venue for any action, arbitration or mediation brought
hereunder shall lie in Wilson County, Texas.

10.  Attorney’s Fees
If it becomes necessary for any party to file suit to interpret or enforce the terms
of this Agreement, the prevailing party in such action shall be entitled to recover
from the non-prevailing party, reasonable attorney’s fees and costs of court.

Signed to be effective on the Effective Date.

RESVILLE, TEXAS

N ﬁITY OF Flé}/ufyaZS W

Print Name: Oec;é,//,% éo,u ‘Zﬁr/\:’ 1'®fpp4/
Tite: 1 )y n
Date: Q-/‘? /30/7

Clty Secretary
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STATE OF TEXAS §

§
COUNTY OF \Aj i\%m\-l §
Before me, téunders @r‘led authority in and for 5& i\%.o M County, Texas, on this day

\%SL\ onzole2- D 'Wt known to me to be the person and officer

whose name is subscribed to the foregoing instrument and acknowledged to me thatghe is the

personally appeared

MQ,L\SQ of City of Floresville, Texas, and that he is authorized by said legal
9
entity to execute the foregoing instrument as the act of such corporation for the purposes and

consideration therein expressed, and in the capacity therein stated.

Given under my hand and seal of office, this the & day of FC\A\RW‘? ,

o
3i3i: BRENDAMARIE PAWLIK | ég V\J\)\ /7-)
*" NOTARY PUBLIC / \ B u@st

2016.

. STATE OF TEXAS | Notary Public in ana\@/the State of Texas °
25 MyCamm Exp. 10-27-2018 .
/BRenA& Marie ()UD\ 'S
Print Name

My Commission Expires: |0 =31~ (o)
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HEART PARK & RECREATION, LL.C

By:

Print Name: S5 A4 C¥ cse—

Title: CAE"’U-—’W(/ Wev aGEL
Date: 7/4/7)/7

STATE OF TEXAS

COUNTY OF 552 i\%oM §

Before me, the undersigned authority in and for\r\) i\ 5o County, Texas, on this day

§
§

personally appeared Seom S ‘pen(‘_f;R- , known to me to be the person and officer
hose name is subscribed to the foregoing instrument and acknowledged to me that he is the
Q;e\‘\e&a,Q_ “'\(}J\Qq\e@- of Heartland Park & Recreation, LLC, and that he is authorized by

said legal entity to execute the foregoing instrument as the act of such corporation for the

purposes and consideration therein expressed, and in the capacity therein stated.

Given under my hand and seal of office, this the 3 day of FC_\D R.L\DL\\“\ ,

b BRENDA MARIE PAWLIK % g \/\I\/ O\M &

8% NOTARY PUBLIC

:" o STATEOFTEXAS Notary Public in and for t te of Texas
g "’l‘ Wit P
Cnsmeenanf Rueodo ave ol

Print Name

3.0l
2016.

My Commission Expires:

\O~W\\-~R

Construction Agreement
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Park & Kecfez{%iori, LLC

Project Inspection Form

Project: City of Floresville Athletic Park - EDC
Inspection #

Date:

Name of Inspectors:

Draw #:

Percentage of work completed %.

Description
Please describe the current status of the Project since last inspection below

Date:

Heartland Park & Recreation, LLC Inspector’s Signature

Date:

Floresville, Texas City Representative
If you need addition space, use the back of this form.
Please attach Photographs and/or other information that pertains to this Inspection report.

Send all documentation to Heartland Park & Recreation, LLC.

EXHIBIT C



INVOICE

Heartland Park & Recreation

PO Box 505 866-388-1365

White Oak, Texas 75693-0505

SOLD TO:

City of Floresville (EDC)
1120 D Street
Floresville, TX 78114

SHIPPED TO:
City of Floresville Athletic Park - EDC

Sales Tax Rate: ! - |

INVOICE DATE
OUR ORDER NO.
YOUR ORDER NO.
TERMS
SALES REP
SHIPPED VIA
F.O.B.

PREPAID or COLLECT

QUANTITY DESCRIPTION UNIT PRICE AMOUNT
SUBTOTAL
TAX
FREIGHT
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Mike Spencer Heartland Park & Recreation AMOUNT
800-388-1365 Attn: Accounts Receivable
email. mike@heartlandplay.com PO Box 505

White Oak, Texas 75693-0505

THANK YOU FOR YOUR BUSINESS!

EXHIBIT D




EARTLAND

\ "Park & Recreation, LLC

CONDITIONAL WAIVER
AND
RELEASE UPON PROGRESS PAYMENT

Project: City of Floresville Athletic Park - EDC

On receipt by the signer of this document of a check from

(maker of check) in the sum of $ payable to HEARTLAND PARK &

RECREATION, LLC, and when the check has been properly endorsed and has been paid by the
bank upon which it is drawn, this document shall become effective to release any mechanic's lien
right, any right arising from a payment bond that complies with a state or federal statute, any
common law payment bond right, any claim for payment, and any rights under any similar ordinance,

rule, or statute related to claim or payment rights for persons in the signer's osition that the signer
paym g p g p g

has on the property of to the following extent: stop
notice, or bond right the undersigned has on the job of to the following
extent:

This release covers a progress payment for all labor, services, equipment, or materials

furnished to the property or to (person with whom signer

contracted) as indicated in the attached statement(s) or progress payment request(s), except for
unpaid retention, pending modifications and changes, or other items furnished.

Before any recipient of this document relies on this document, the recipient should verify
evidence of payment to the signer.

The signer warrants that the signer has already paid or will use the funds received from this
progress payment to promptly pay in full all of the signer's laborers, subcontractors, materialmen,
and suppliers for all work, materials, equipment, or services provided for or to the above referenced

project in regard to the attached statement(s) or progress payment request(s).

EXHIBIT E



Heartland Park & Recreation, LL.C

Authorized Signature

Print Name

Street Address

City / State / Zip

STATE OF TEXAS §
COUNTY OF §

BEFORE ME, the undersigned authority, on this day personally appeared

, who first being duly sworn by me to be the person whose name is

subscribed to the foregoing, acknowledged to me that they executed the same for the purposes and

consideration therein expressed and in the capacity therein stated.

SUBSCRIBED AND SWORN TO AND ACKNOWLEDGED BEFORE ME on this
day of , 2017, to certify which witness my hand and seal of office.

Notary Public, State of Texas

EXHIBIT E



EARTLAND

Park & Recreation, LLC

CONDITIONAL WAIVER
AND
RELEASE UPON FINAL PAYMENT

Project: City of Floresville Athletic Park - EDC

On receipt by the signer of this document of a check from

(maker of check) in the sum of § , payable to HEARTLAND PARK &
RECREATION, LLC, and when the check has been properly endorsed and has been paid by the

bank upon which it is drawn, this document shall become effective to release any mechanic's lien
right, any right arising from a payment bond that complies with a state or federal statute, any
common law payment bond right, any claim for payment, and any rights under any similar ordinance,
rule, or statute related to claim or payment rights for persons in the signer's position that the signer

has on the property of to the following extent: stop notice, or bond right the

undersigned has on the job of to the following extent:

This release covers the final payment to the signer for all labor, services, equipment, or

materials furnished to the property or to (person with whom signer

contracted).

Before any recipient of this document relies on this document, the recipient should verify
evidence of payment to the signer.

The signer warrants that the signer has already paid or will use the funds received from this
final payment to promptly pay in full all of the signer's laborers, subcontractors, materialmen, and
suppliers for all work, materials, equipment, or services provided for or to the above referenced

project up to the date of this waiver and release.

EXHIBIT F



Heartland Park & Recreation, LL.C

Authorized Signature

Print Name

Street Address

City / State / Zip

STATE OF TEXAS §
COUNTY OF §

BEFORE ME, the undersigned authority, on this day personally appeared

b]

who first being duly sworn by me to be the person whose name is

subscribed to the foregoing, acknowledged to me that they executed the same for the purposes and
consideration therein expressed and in the capacity therein stated.

SUBSCRIBED AND SWORN TO AND ACKNOWLEDGED BEFORE ME on this_____
day of , 2017, to certify which witness my hand and seal of office.

Notary Public, State of Texas

EXHIBIT F



HEARTLAND

Park & Recreation, LLC

CONSTRUCTION AGREEMENT

This construction Agreement (“Agreement”) is entered into effective September 22, 2016
(“Effective Date”), by and between Heartland Park & Recreation, LLC, (“Contractor”), and the
City of Floresville, Texas (“City”), for the construction of certain improvements described in
Exhibit “A” attached hereto (City of Floresville Athletic Park - City Park Project or (“Project”).
For convenience, Contractor and City may hereinafter be referred to collectively as “parties”,
and individually as a “party”.

For and in consideration of the mutual promises contained herein, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties agree as follows:

A. Employment of Contractor and Scope of the Work.

1. City agrees to engage Contractor and Contractor hereby agrees to perform the
work and services consisting of the construction of the City of Floresville Athletic
Park - City Park Project, in accordance with the bid/quote of Heartland Park and
Recreation, LLC, attached hereto as Exhibit “A”.

B. Contract Documents.
l. The Contract Documents consist of this Agreement and following exhibits
attached hereto:
1. Exhibit A - Heartland Park & Recreation, LLC, spreadsheet for the City of

Floresville Athletic Park - City Park;

il. Exhibit B - Site Plan by Hayes Engineering, Inc.;

1. Exhibit C - Heartland Park & Recreation, LLC, Inspection Form (sample);

iv. Exhibit D - Heartland Park & Recreation, LLC, Invoice (sample);

V. Exhibit E - Heartland Park & Recreation, LLC, Conditional Waiver and
Release Upon Progress Payment (sample); and

vi. Exhibit F - Heartland Park & Recreation, LLC, Conditional Waiver and
Release Upon Final Payment (sample).

C. Time for Completion

1. The work to be performed under this Contract shall be commenced on or before
November 15, 2016, and shall be substantially completed on or before August 31,
2017, (“Date of Substantial Completion”). Time is of the essence for all

Construction Agreement/City Park
Floresville, Texas : Page 1 of 11



deadlines stated in this Contract. For purposes of this Agreement, the term
“substantially complete” shall mean that the improvements and facilities are
ready to be used for their intended purpose, save and except for minor items to be
addressed by Contractor on the City inspector’s “punch list” which must be
addressed prior to final approval and acceptance of the Project by the City.

Subject to Section H.10., Contractor acknowledges and agrees that it shall be
liable to City in an amount equal to the sum of $100.00 per day for each day that
the Project is not complete by the Date of Substantial Completion. Contractor
further agrees that any damages incurred by City as a result of Contractor’s delay
are not easily calculable and that this liquidated damages amount does not
constitute a penalty, but rather constitutes a fair and reasonable estimate of the
City’s actual damages resulting from Contractor’s unreasonable delay.

D. Contract Price

The Contract price shall be the sum of $1,000,000.00 as evidenced by Exhibit A
attached hereto, and shall not exceed such price without prior authorization in the
form of a valid change order executed in accordance with Section E of this
Agreement.

E. Change in the Work

L.

Neither the scope of the work, the Date of Substantial Completion nor the
Contract Price under this Agreement may be modified by Contractor without the
consent of the City. The City’s consent may only be given by the execution of one
or more change orders. To be valid, a change order must be in writing, must
specify the specific change requested, (e.g., materials, specifications, contract
price, etc.), must itemize the additional cost associated with such requested
change, and must be signed by an authorized City representative. If a change
order is requested to modify the Date of Substantial Completion, the change order
must specify the reason for the delay.

The City may request that Contractor perform additional work outside the scope
of this Agreement, in accordance with applicable law, but Contractor is under no
obligation to grant such request if the City and Contractor cannot reach an
agreement as to the amount of additional compensation that would be required to
perform the additional work. This change must be set forth in a change order
executed in conformance with this Section E.

The City may request in writing that Contractor perform less work than what is
required by this Agreement, and, in such case, the Contractor and the City shall
agree to reduce the Contract Price in accordance with the reduction of work
requested. This change must be set forth in a change order executed in
conformance with this Section E.

F. Construction Management.

Floresville, Texas

Construction Agreement/City Park
Page 2 of 11



The City and Contractor shall each designate a representative to be the primary
contact for all issues related to the Project. The City’s representative or his
designee shall have a right to inspect the Project at all times. However, neither
the City’s inspector nor the City shall have any liability for failing to identify
defects in the work or services performed by Contractor. The City may issue a
Stop Work Order if the City’s inspector determines that the work or services
performed by Contractor do not comply with the requirements of applicable law
or any of the Contract Documents. The City shall not be required to make any
further payment to Contractor under this Agreement until such defects are
remediated by Contractor to the City’s satisfaction.

G. Compensation and Method of Payment

L.

Floresville, Texas

The designated representatives of the parties shall meet at a minimum of once per
month, but no more than two times per month to determine the percentage of the
work performed by Contractor for payment to the Contractor. The representatives
shall then complete and sign the Project Inspection Form attached hereto as
Exhibit “C”.

Contractor shall then submit to the City an Invoice in a form substantially similar
to the form attached hereto as Exhibit “D”. The Invoice shall identify the
percentage of the work completed by contractor (based on the most recently
signed Project Inspection Form) and the amount due to Contractor, which shall
equal the product of the percentage of completion and the Contract Price. The
Invoice shall be accompanied by a signed and notarized Conditional Waiver &
Release on Progress Payment on a form substantially similar to the form attached
hereto as Exhibit,”E”.

The City shall pay the amount due to Contractor within 10 days from the date of
the City’s receipt of the Invoice.

The City may withhold payment to Contractor in the event that the City is notified
by a subcontractor or supplier that the subcontractor or supplier has not been paid
by Contractor. Such payment may be withheld until such time as Contractor
supplies sufficient evidence (e.g., releases or waivers signed by the subcontractor
or supplier) to City that the problem has been rectified.

After the Date of Substantial Completion, as determined by the City’s inspector,
the City shall release the final payment to Contractor upon completion of the
following:

i. City’s receipt of a final Invoice and Conditional Waiver & Release Upon
Final Payment form (attached hereto as Exhibit “F”) confirming that all
bills for labor and materials have been paid and that no liens were filed on
the Project;

il. The Contractor’s completion of any items listed on the City’s inspector’s
punch list (to be given to Contractor on the Date of Substantial
Completion); and

Construction Agreement/City Park
Page 3 of 11



iii. The City’s acceptance of the Project, which acceptance shall not be
unreasonably delayed or withheld.

H. Contractor’s Rights, Duties and Warranties

1.

Floresville, Texas

Contractor warrants and represents that:

i the materials and equipment furnished under this Agreement will be of
good quality and new unless the contract Documents require or permit
otherwise;

ii. Contractor shall perform the work in a good and workmanlike manner,

continuously and diligently in accordance with generally accepted
standards of construction practice for construction of projects similar to
the Project, except to the extent the Contract Documents expressly
specify a higher degree of finish or workmanship, in which case the
standard shall be the higher standard; and

iil. the work will conform to the requirements of the contract Documents and
will be free from defects, except for those inherent in the quality of the
work the contract Documents require or permit.

Contractor further warrants and represents to City that:

1. it has all personnel required in performing the work under this Agreement;

ii. all of the services required hereunder will be performed by Contractor or
under Contractor’s supervision; and

iii. that all personnel engaged in the work shall be qualified to perform such
work.

Contractor shall furnish, at the Contractor’s own cost and expense, all of the
materials, supplies, machinery, equipment, tools, superintendence, labor (either
directly or through subcontractors), insurance and other accessories and services
as may be necessary in order to complete the Project in accordance with the
Contract Documents.

Contractor shall at all times keep the jobsite free from all disposable material,
debris and rubbish as is practicable and shall remove same from any portion of
the jobsite when it becomes objectionable or when it interferes with the progress
of the work.

During the construction, Contractor shall not damage improvements on any
private or public property, including the jobsite. In the event Contractor damages
such property, Contractor shall, at its own expense, immediately and fully restore
such property to the condition existing prior to the damage.

Upon completion of the Work, Contractor shall remove from the jobsite all,
materials, tools and equipment belonging to Contractor and restore the jobsite to
an appearance and condition as specified in the Contract Documents or, if none is
specified, to an appearance and condition acceptable to the City.

Construction Agreement/City Park
Page 4 of 11



10.

Contractor shall have on the jobsite at all time, as its agent, a competent
superintendent capable of reading and thoroughly understanding the Contract
Documents, and who is thoroughly experienced in the type of work being
performed. The Superintendent shall have full authority to execute orders or
directions and to promptly supply such materials, equipment, tools, labor and
incidentals as may be required to complete the Project

The Contractor shall be responsible for all work performed by any subcontractors
in accordance with Section 2251.022 of the Texas Government Code.

Contractor may suspend work on the Project in the event Contractor has
complied with the proper procedures for procuring payment (as set forth in
Section G) and the City does not timely pay Contractor in accordance with
Section G. Should the City’s failure to pay Contractor for a period in excess of 30
days from the date payment is due, Contractor may declare the City to be in
material breach of this Agreement and exercise its rights under Section N. of this
Agreement.

Contractor’s timely performance under this Agreement may be excused for acts
of God, by an act or neglect of the City or of an employee of the City, or of a
separate contractor employed by the City; or by changes ordered in the Project;
or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or
other causes not reasonably within Contractor’s control; or by delay authorized by
the City pending mediation and arbitration. The date of Substantial Completion
shall be extended by change order for the number of days the project is delayed
pursuant to this paragraph, but not otherwise, and no penalty will be assessed to
contractor as long as the work to be performed under this contract shall be
substantially completed on or before the extended Date of Substantial
Completion. However, Contractor must still submit change orders requesting
extensions of time in accordance with Section E. of this Agreement. '

L INDEMNITY.

1.

Floresville, Texas

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR
SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND THE CITY,
AND ALL OF ITS OFFICERS, DIRECTORS, AGENTS AND
EMPLOYEES, FROM AND AGAINST ALL CLAIMS, DAMAGES,
LOSSES AND EXPENSES, INCLUDING, BUT NOT LIMITED TO,
ATTORNEYS FEES, ARISING OUT OF OR RESULTING FROM
BODILY INJURY OR DEATH OF ANY PERSON, OR PROPERTY
DAMAGE, INCLUDING LOSS OF USE OF PROPERTY, ARISING OR
ALLEGED TO ARISE OUT OF OR IN ANY WAY RELATED TO THIS
CONTRACT OR OTHER ACTIVITIES OF CONTRACTOR, BUT ONLY
TO THE EXTENT CAUSED IN WHOLE OR IN PART BY ANY ACT OR
OMISSION OF CONTRACTOR OR ANYONE DIRECTLY OR
INDIRECTLY EMPLOYED BY CONTRACTOR OR ANYONE FOR
WHOSE ACTS CONTRACTOR MAY BE LIABLE.

Construction Agreement/City Park
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J. Insurance

Contractor agrees to maintain insurance for comprehensive general liability,

automobile liability insurance, and worker’s compensation during the term of this

Agreement in the amounts not less than those set forth below and meeting the

following requirement:

1. Commercial General Liability Insurance at minimum combined single
limits of $500,000.00 per occurrence and $1,000,000.00 general aggregate
for Bodily injury and Property Damage.

il. Workers Compensation Insurance at statutory limits, including employers
liability coverage at minimum limits of $50,000.00 by disease aggregate,
$100,000.00 by disease - per occurrence, $100,000.00 per occurrence -
each accident.

ii. Commercial Automobile Liability Insurance at minimum combined single
limits of $1,000,000.00 per occurrence for bodily injury and property
damage, including non-owned and hired car coverage.

All such policies shall contain a waiver of subrogation rights against the City, and
Contractor shall, prior to the commencement of the work, furnish the City with a
valid Certificate of Insurance covering all workers and subcontractors, which
shall name the City as an additional insured, which will be provided.

K. Subcontractors

Contractor shall solicit bids from local subcontractors and service providers
where possible, provided that the City reserves the right to object to any
subcontractor that the City deems, in its sole discretion, to be objectionable. Prior
to commencing the work, contractor shall submit a list of subcontractors that
Contractor intends to retain to work on the Project. Contractor shall not utilize
any objectionable subcontractor on the Project.

L. Dispute Resolution

l.

The parties agree to use reasonable efforts to resolve any and all disputes
regarding the subject matter of this Agreement without resorting to litigation. If a
dispute should arise regarding any aspect of this Agreement, the parties agree to
meet informally to discuss the possible solutions to the dispute. Should the
informal meeting fail to resolve the dispute, the parties may resort to litigation in
a court of competent jurisdiction.

M. Additional Terms - TIPS - Meeting Bid Requirements

Floresville, Texas

The City shall issue to Contractor purchase orders for the Project totaling the
entire amount of the Contract Price and reflecting the same as the line item
bid/quote provided by Contractor to the City, which shall state on each purchase
order TIPS Purchase/Transaction. Contractor shall submit all documentation to

Construction Agreement/City Park
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and through TIPS to satisfy all bid requirements as outlined by the guidelines of
the State of Texas.

N. Termination of Agreement.

If, for any reason, Contractor shall fail to fulfill in timely and proper manner its
obligation under this Agreement, City shall thereupon have the right to terminate
this Agreement by giving written notice to the Contractor of such termination by
certified mail, return receipt requested, at the address specified below which shall
specifying the effective date thereof, which notice must be delivered to
Contractor at least three days before the effective date of such termination.

In the event City shall fail to pay Contractor in accordance Section G. or H.9,,
Contractor may terminate this Agreement by providing the City with written
notice of such termination by certified mail, return receipt requested, at the
address specified below.

Upon the City’s termination pursuant to this Section N., Contractor shall
immediately begin taking any necessary steps to cease work and leave the jobsite.
Contractor shall be entitled to payment of such amounts as shall compensate
Contractor for the services satisfactorily performed on or before the termination
date in accordance with this Agreement. The City shall not be required to
reimburse Contractor for any services performed or expenses incurred after notice
of termination has been received by Contractor.

In the event this Agreement is terminated by either party as a result of the
material breach of this Agreement by the other party, the non-breaching party
may elect to file suit in a court of competent jurisdiction and recover its actual,
but not consequential, damages from the breaching party.

O. Miscellaneous Provisions

Floresville, Texas

City Not Obligated to Third Parties
City shall not be obligated or liable hereunder to any party other than Contractor,
including, but not limited to, subcontractors and members of the public.

When Rights and Remedies Not Waive.

In no event shall the making by City of any payment to Contractor constitute or
be construed as a waiver by City of any breach of covenant or any default which
may exist on the part of Contractor, and the making of any such payment by City
while any such breach or default shall exist in no way impairs or prejudices any
right or remedy available to City in respect to such breach or default.

Assignability
Contractor may not assign, convey or transfer its interest, rights and duties under

this Agreement without the prior written consent of City.

Construction Agreement/City Park
Page 7 of 11



Floresville, Texas

Notices

Any notices, bills, invoices, or reports required by this Agreement shall be
sufficient if sent by the parties in the United States mail, postage paid, return
receipt requested or via overnight delivery service, to the addresses noted below
and shall be effective upon receipt if mailed to:

IF TO CITY:

City of Floresville
1120 D Street
Floresville, TX 78114

IF TO CONTRACTOR:

Heartland Park & Recreation, LLC
Attn: Mike Spencer

P.O. Box 505

White Oak, Texas 75693

Either party may change the address and contact information stated in this
paragraph by providing notice to the other party in accordance with this section.

Independent Contractor
Contractor is an independent contractor under this Agreement and shall not under
any circumstances be considered an employee of the City.

Severability .
If any of the terms or provisions of this Agreement are held for any reason to be

invalid, void, illegal or unenforceable as a matter of law, the remainder of the
Agreement shall remain in full force and effect and shall not be impaired, affected
or invalided by such holding.

Amendment
The Contract Documents may not be amended or altered except by a written
document signed by both parties.

Authority to Execute
The parties hereby warrant and represent that the undersigned person or persons
are properly authorized to execute this Agreement on behalf of the parties.

Governing Law/Venue

This Agreement shall be governed by and construed in accordance with the laws
of the State of Texas. Venue for any action, arbitration or mediation brought
hereunder shall lie in Wilson County, Texas.

Construction Agreement
Page 8 of 11



10. Attorney’s Fees
If it becomes necessary for any party to file suit to interpret or enforce the terms
of this Agreement, the prevailing party in such action shall be entitled to recover
from the non-prevailing party, reasonable attorney’s fees and costs of court.

Signed to be effective on the Effective Date.

CITY OF FLORESVILLE, TEXAS

o Oosota Uomits Dt

Print Name: (} celih (DO%J"Z#?/fZ “Dippe/
Title: ‘//{/\Wcu(/{cﬂ

Date: 51/9/@@/7

ATTEST: Q(m/
Wm@p AL ¢

City Secretary

Construction Agreement
Floresville, Texas Page 9 of 11



STATE OF TEXAS §

§
COUNTY OF sz i\éDN §
Before me, ttunde igned authority in and for W '\%J.)h County, Texas, on this day

personally appeared (%SL\ RLO&L‘L-D PP el\ known to me to be the person and officer

whose name is subscribed to the foregoing instrument and acknowledged to me thatshe is the

‘V\OL\;\)DR of City of Floresville, Texas, and that he is authorized by said legal

entity to execute the foregoing instrument as the act of such corporation for the purposes and

consideration therein expressed, and in the capacity therein stated.

Given under my hand and seal of office, this the C\ day of FC\B R.\-LGLS\,\X ,

§ 9 "BRENDAMARIE PAWLIK | é LX k&\ (1)\,\,0. }%&\)\

g

E : °:- g?;?: ;:Er,g;fs Notary Public i 1n nd for th}&é of Texas
< o YRhtesantad o Y

h ER&V\A&, Marie, tgwlii

Print Name
My Commission Expires: \O- IAF\‘\B

Construction Agreement
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REATION, LLC

/

Print Name: S Sr ¢ Y Eme 2

Title: Con gt Niupowr

Date: z/z/’U? (2

STATE OF TEXAS

COUNTY OF Q I\%ON §

Before me, the undersigned authority in and for 5&) §\§0M County, Texas, on this day
personally appeared SQO.X\ S’\‘aencdl , known to me to be the person and officer

whose name is subscribed to the foregoing instrument and acknowledged to me thatshe is the
V)C‘\?Ro&‘ RM\N—S@EGf Heartland Park & Recreation, LLC, and that he is authorized by

said legal entity to execute the foregoing instrument as the act of such corporation for the

§
§

purposes and consideration therein expressed, and in the capacity therein stated.

Given under my hand and seal of office, this the q_ day of FC_ R\ka.?-ﬁ ,

ALY
2016.

e RENDARE PR }g \ W\ }D

s B NOTARY PUBLIC [ QL

d bun STATEOF TEXAS B Notary Public in ath,or the State of Texa’s

_ Mvcomm Exp. 10-27-2018 ’ /@
. At E’\l@n ACL w\m\\\ c. QLUD\‘A(
Print Name

My Commission Expires:

\©-3-\D

Construction Agreement
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ecreation,

i

'Park & R

Project Inspection Form

Project: City of Floresville Athletic Park Project - City Park
Inspection #

Date:

Name of Inspectors:

Draw #:

Percentage of work completed %.

Description
Please describe the current status of the Project since last inspection below

Date:

Heartland Park & Recreation, LLC Inspector’s Signature

Date:

Floresville, Texas City Representative
If you need addition space, use the back of this form.
Please attach Photographs and/or other information that pertains to this Inspection report.

Send all documentation to Heartland Park & Recreation, LLC.

EXHIBIT C



INVOICE

Heartland Park & Recreation
PO Box 505 866-388-1365
White Oak, Texas 75693-0505

SOLD TO:

City of Floresville (EDC)
1120 D Street INVOICE DATE
Floresville, TX 78114 OUR ORDER NO.
YOUR ORDER NO.
TERMS
SHIPPED TO: SALES REP
City of Floresville Athletic Park - EDC SHIPPED VIA
F.O.B.

PREPAID or COLLECT

Sales Tax Rate: :____]

QUANTITY DESCRIPTION UNIT PRICE AMOUNT
SUBTOTAL
TAX
FREIGHT
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Mike Spencer Heartland Park & Recreation AMOUNT
800-388-1365 Atin: Accounts Receivable
email: mike@heartlandplay.com PO Box 5056

White Oak, Texas 75693-0505

THANK YOU FOR YOUR BUSINESS!

EXHIBIT D



EARTLAND

Park & Recreation, LLC

CONDITIONAL WAIVER
AND
RELEASE UPON PROGRESS PAYMENT

Project: City of Floresville Athletic Park Project - City Park

On receipt by the signer of this document of a check from

(maker of check) in the sum of § payable to HEARTLAND PARK &

RECREATION, LLC, and when the check has been properly endorsed and has been paid by the
bank upon which it is drawn, this document shall become effective to release any mechanic's lien
right, any right arising from a payment bond that complies with a state or federal statute, any
common law payment bond right, any claim for payment, and any rights under any similar ordinance,

rule, or statute related to claim or payment rights for persons in the signer's position that the signer
paym g p g p g

has on the property of to the following extent: stop
notice, or bond right the undersigned has on the job of to the following
extent:

This release covers a progress payment for all labor, services, equipment, or materials

furnished to the property or to . (person with whom signer
contracted) as indicated in the attached statement(s) or progress payment request(s), except for
unpaid retention, pending modifications and changes, or other items furnished.

Before any recipient of this document relies on this document, the recipient should verify
evidence of payment to the signer.

The signer warrants that the signer has already paid or will use the funds received from this
progress payment to promptly pay in full all of the signer's laborers, subcontractors, materialmen,
and suppliers for all work, materials, equipment, or services provided for or to the above referenced

project in regard to the attached statement(s) or progress payment request(s).

EXHIBIT E



Heartland Park & Recreation, LLC

Authorized Signature

Print Name

Street Address

City / State / Zip

STATE OF TEXAS §
COUNTY OF §

BEFORE ME, the undersigned authority, on this day personally appeared

who first being duly sworn by me to be the person whose name is

9

subscribed to the foregoing, acknowledged to me that they executed the same for the purposes and

consideration therein expressed and in the capacity therein stated.

SUBSCRIBED AND SWORN TO AND ACKNOWLEDGED BEFORE ME on this
day of , 2017, to certify which witness my hand and seal of office.

Notary Public, State of Texas

EXHIBIT E



RTLAND

‘Park & Recreation, LLC

CONDITIONAL WAIVER
AND
RELEASE UPON FINAL PAYMENT

Project: City of Floresville Athletic Park Project - City Park

On receipt by the signer of this document of a check from

(maker of check) in the sum of $ , payable to HEARTLAND PARK &

RECREATION, LLC, and when the check has been properly endorsed and has been paid by the
bank upon which it is drawn, this document shall become effective to release any mechanic's lien
right, any right arising from a payment bond that complies with a state or federal statute, any
common law payment bond right, any claim for payment, and any rights under any similar ordinance,
rule, or statute related to claim or payment rights for persons in the signer's position that the signer

has on the property of to the following extent: stop notice, or bond right the

undersigned has on the job of to the following extent:

This release covers the final payment to the signer for all labor, services, equipment, or

materials furnished to the property or to (person with whom signer

contracted).

Before any recipient of this document relies on this document, the recipient should verify
evidence of payment to the signer.

The signer warrants that the signer has already paid or will use the funds received from this
final payment to promptly pay in full all of the signer's laborers, subcontractors, materialmen, and
suppliers for all work, materials, equipment, or services provided for or to the above referenced

project up to the date of this waiver and release.

EXHIBIT F



Heartland Park & Recreation, LLC

Authorized Signature

Print Name

Street Address

City / State / Zip N
STATE OF TEXAS §
COUNTY OF §

BEFORE ME, the undersigned authority, on this day personally appeared

who first being duly sworn by me to be the person whose name is

2

subscribed to the foregoing, acknowledged to me that they executed the same for the purposes and
consideration therein expressed and in the capacity therein stated.

SUBSCRIBED AND SWORN TO AND ACKNOWLEDGED BEFORE ME on this____
day of , 2017, to certify which witness my hand and seal of office.

Notary Public, State of Texas

EXHIBIT F



